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n\1 THE MATTER GL;
ARIZONA PUBLIC L :-ow 1 S
CONFORMANCE WITH THE
REQUIREMENTS OF ARIZONA REVISED
STATUTES §§40-360, et seq., FOR A
CERTIFICATE OF ENVIRONMENTAL
COMPATIBILITY AUTHORIZING THE TS-5
TO TS-9 500/230 kV TRANSMISSION LINE
PROJECT, WHICH ORIGINATES AT THE
FUTURE TS-5 SUBSTATION, LOCATED IN
THE WEST HALF OF SECTION 29,
TOWNSHIP 4 NORTH, RANGE 4 WEST AND
TERMINATES AT THE FUTURE TS-9
SUBSTATION, LOCATED IN SECTION 33,
TOWNSHIP 6 NORTH, RANGE 1 EAST, IN
MARICOPA COUNTY, ARIZONA.

COMMISSION STAFF'S BRIEF ON
SUBSTANTIAL DEVIATION

OWGWA

12

13 As a part of its application, applicant Arizona Public Service Company ("APS" or

14 "Applicant") provided an alternative route 3 ("Alternative 3") connecting the final component of the

15 proposed power line into the TS-9 substation. Intervener Diamond Ventures LLC proposed a

16 variation on Alternative 3 ("Alternative 3 North") to narrow the proposed con°idor such that

17 substantially all of that component of the line would be on public land. Intervener DLGC LLC

18 proposed a further modification to Alternative 3 North wherein a segment approximately 2 miles in

19 length along the route would be shifted by an increment of 500 feet to the south ("Alternative 3

20 North-South").

21 A number of issues have arisen due to the proposal of the Alternative 3 North-South,

22 principally owing to the fact that the 500 foot southward expansion of the corridor is outside the

23 bounds of the requested corridor that was articulated in the notice that APS had published from July

24 8, 2008 to July 10, 2008. During proceedings before the Arizona Power Plant and Line Siting

25 Committee ("Committee"), Committee Chair John Foreman directed interested parties and Arizona

26 Corporation Commission ("Commission") Utilities Division Staff ("Staff") to provide briefs

27 addressing the legal issues presented by the proposal. Likewise, interested parties were allowed to

28 discuss the same issues with respect to the Westwing Corridor and the West of Hassayampa River



1 alternative ("W- 1 "). Staff will discuss the legal framework for the analysis first and then address the

2 particulars of the various routes that are implicated by the issues in the context of the facts presented

3 in this matter.

4

5

6

I. SUBSTANTIAL DEVIATIONS FROM THE ORIGINAL NOTICE NECESSITATE
RE-NOTICING IN ORDER FOR THE COMMITTEE TO CONSIDER THE
CHANGE.

7

8

9 However, Arizona Administrative Code Rule R14-3 -207(B) explains that the presiding officer of the

10 Committee may permit an applicant for a CEC to amend the application in the event that the

l l amendment does not constitute a substantial deviation.

12 The clearest case on point is Decision No. 58793 (September 21, 1994) ("Whispering

13 Ranch"). Whispering Ranch developed from an original application made by Salt River Project

14 ("SRP") for a CEC for its Mead-Phoenix 500 kV intertie that was approved in Decision No. 54792

15 (November 26, 1985). At the prompting of homeowners within the Whispering Ranch Estates

16 subdivision, the Commission reconsidered the CEC in Decision No. 58793. Among the issues raised

17 was whether SRP's construction of an AC line rather than the requested and approved DC line

18 required an amendment to the original application and if residents of Whispering Ranch Estates were

19 sufficiently noticed in light of SRP's change in construction from the approved CEC.

20 Originally SRP requested and was authorized by the Committee to construct a 500 kV DC

21 transmission line that would ultimately connect the Mead substation in Nevada to a substation in

22 Phoenix. After SRP obtained approval, Western Area Power Administration ("WAPA") announced

23 within the Federal Register of September 7, 1990 that the line would instead be a 500 kV AC line

24 with a capability to be upgraded into a +- 500 kV DC line. Whispering Ranch at 8. Further, SRP

25 filed the required 10 year plans from 1986 through 1988 noting the line as a 500 kV DC line. From

26 1989 to 1990, SRP's 10 year plan for the line evolved from stating that SRP was studying the 500 kV

27 line as a DC line into "The proposed 500kV transmission line will be constructed initially as 500kV

28

Arizona Revised Statute ("A.R.S.")40-360.04(A) provides that:
If the committee subsequently proposes to condition the certificate on the use of site
other than the site or alterative sites generally described in the notice and considered
at the hearing, a further hearing shall be held thereon after public notice.

2



1 alternating current (AC) with the capability of being converted to direct current (DC) in the future."

2 Whispering Ranch at 9.

3 The distinction between the impact of a DC as opposed to AC line was an evidentiary matter

4 discussed by SRP. As noted by Whispering Ranch, in the decision approving the original CEC,

5 Decision No. 54792, testimony was elucidated that explained DC transmission lines do not cause any

6 known health or biological effects. Whispering Ranch at ll.  However, evidence was presented

7 establishing that AC transmission lines produce a "coupling effect" on both humans and animals

8 owing to electromagnetic fields that are not produced by DC lines. Id.

9 In determining whether the changes introduced by SRP post-approval of its CEC required an

10 amendment of the original application, the Commission considered the Arizona Administrative

l l Procedure Act, A.R.S. §4l-l00l et seq. and its provisions governing when a modification to a

12 proposed administrative rule is so significant as to require re-noticing prior to final adoption as set

13 out by A.R.S. §41-1025. Whispering Ranch at 10-1 l. Specifically, the Commission evaluated and

14 adopted the criterion of A.R.S. §41-1025 regarding substantial difference between an adopted rule

15 from the proposed rule with an emphasis on "the extent to which all persons affected by the adopted

16 rule should have understood that the published proposed rule would affect their  interests."

Whispering Ranch at ll quoting A.R.S. §41-1025(B)(1).17

18 Adapting the criterion to the context of a line siring case, the Commission noted that

19 extensive debate surrounded the issue of potential health impacts related to AC lines as opposed to

20 DC lines and thereby concluded that the issue was significant and represented a substantial change.

21 Whispering Ranch at 13. In reaching that determination, the Commission noted that SRP had

22 originally gone "to great length to differentiate DC from AC lines and to highlight the lack of

23 biological and health effects from DC lines." Id. at 14.

24

25

26

27

Having made such a point of the differences in biological effects between DC and
AC current in its 1985 presentation, SRP is now on shaky ground in arguing that the
difference is so insignificant that the utility can proceed without applying for a new
CEC or a modification to the existing CEC. Id.

28
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1 Further, the Commission observed that the issue of health and biological effects is specifically noted

2 within the purpose clause of the line siring statutes found at A.R.S. § 40-360 et seq. Whispering

3 Ranch at 14.

4

5

6 Applying the Whispering Ranch standard to the factual circumstances of the discussed

7 alternative routes that exist outside of the noticed corridor, Staff believes that it may be possible that

8 the Alternative 3 North-South could be considered an insubstantial change whereby the Applicant

9 does not need to re-notice the changed corridor in order for the Committee and Commission to

10 consider it.  The proposal suggests an expansion of the existing Alternative 3 corridor by an

l l increment of 500 feet to the south for a segment approximately 2 miles in length. It could be

12 asserted that the "affected person" for the purposes of the Whispering Ranch analysis is the Arizona

13 State Land Department ("ASLD"). The noticed Alternative 3 condor presently crosses ASLD land,

14 and it is Staff' s understanding from the evidence provided at hearing that the proposed change will

15 occur solely on ASLD land. It remains to be determined whether ASLD would have had reason to

16 . know from the original notice that the change could have been foreseen. It is also unknown to Staff

17 if other persons may have an interest impacted under these circumstances.

18 As Staff noted during the proceedings, it is conceivable that other interested persons may be

19 affected persons. For example, if a neighboring landowner were to discover that a line that originally

20 was noticed as being no closer than 500 feet was relocated directly on the border of his property.

21 Staff believes that evaluation of this issue would require consideration of whether other interests

22 were implicated by the original notice and an opportunity to appropriately defend that same interest

23 earlier was foregone. Staff believes that one way to be certain that ASLD and any interested persons

24 have sufficient notice of the change is to re-notice the changes to Alternative 3 that constitute the

25 Alternative 3 North-South.

26

27

28

11. APPLICATION OF WHISPERING RANCH TO THE ALTERNATIVE 3 NORTH-
SOUTH, WESTWING CORRIDOR, AND WEST OF HASSAYAMPA
ALTERNATIVES.

With respect to the W-1 proposal, Staff believes that the analysis would be similar to the one

undertaken for the Alternative 3 North-South. Staff notes that, being significantly longer, the

likelihood of a substantial deviation increases. Likewise, Staff has not evaluated whether additional
4
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landowners not already present in the proceedings would be impacted by the W-l proposal.

Staff does not believe that the Westwing Corridor can be reasonably considered an

insignificant deviation from the notice provided in this proceeding. Although that path may have

been vetted for the public scoping process that APS employed prior to making the application, the

path is clearly not described in the notices published for the proceeding between July 8 and July 10,

6 2008. The Westwing Corridor is likewise not sandwiched between two closely situated alternatives

7 and located entirely adj cent to an already noticed corridor. There has not been sufficient testimony

8 with regard to the Westwing Corridor for Staff to determine if additional landowners whose interests

9 were not affected by the routes APS proposed would likely be interested in a Westwing Corridor

10 either. Considering the lack of any basis to conclude that the path might be in jeopardy of a

l l proposed corridor from the description provided in the notice, Staff believes that the Westwing

12 Corridor is clearly a substantial deviation from the notice and would require re-noticing in order for

13 the Committee to consider.

14 111. CONCLUSION.

68%/48:4-//7814

15 Under the facts presented in this case, whether an alteration to the application is a substantial

16 deviation requires an evaluation of the sufficiency of the notice to interested persons and parties.

17 Staff is not in a position to recommend a conclusion that either the Alternative 3 North-South or the

18 W-l proposals represent substantial deviations from the hearing notice. However, Staff does believe

19 that the Westwing Corridor proposal is beyond the bounds of the hearing notice and would require

20 re-noticing in order to be considered.

21 RESPECTFULLY SUBMITTED this 28th day of November, 2008.
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Charles H. Hains
Ayes fa Vohra
Janet Wagner
Attorneys, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
(602) 542-3402
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Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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Copies of the foregoing
mailed/e-mailed this 28(h day of
November, 2008 to:
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Lawrence Robertson Jr.
2247 East Frontree Rd., Suite 1
P.O. Box 1448
Tubac, Arizona 85646-0001
Counsel for Intervenor Diamond Ventures
tubaclawver@ao1.com

11

John Foreman, Chairman
Arizona Power Plant and
Transmission Line Sitting Committee
Office of the Attorney General
1275 West Washington Street
Phoenix, Arizona 85007
iohn.foreman@azag.gov
susan.ellis@azag.gov
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Meghan Grabel
Pinnacle West Capital Corporation
P.O. Box 53999, Mail Station 8602
Phoenix, Arizona 85072-3999
meghan.grabel@pinnaclewest.com

Steve Burg
Chief Assistant City Attorney
City of Peoria
Office of the City Attorney
8401 West Monroe Street
Peoria, Arizona 85345
Counsel for City of Peoria, Arizona
steve.burg@peoriaaz.gov
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Robert N. Pizomo
Beus Gilbert, PLLC
4800 North Scottsdale Rd., Suite 6000
Scottsdale, Arizona 85251-7630
rpizomo@beus,qilbert.com
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Edward W. Dietrich
Senior Project Manager
Real Estate Division Planning Section
Arizona State Land Department
1616 West Adam Street
Phoenix, Arizona 85007
edietrich@land.az.gov
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Court s. Rich
Ryan Hurley
Rose Law Group, PC
6613 North Scottsdale Rd., Suite 200
Scottsdale, Arizona 85250-0001
Counsel for Intervenor Lake Pleasant 5000,
LLC
crich@roselaw,qroup.com
rhurlev@roselawgroup.com
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James T. Braselton
Gary L. Birnbaum
Marisol Weeks Mclntyre & Friedlander, PA
2901 North Central Avenue, Suite 200
Phoenix, Arizona 85012-2705
Counsel for Intervenor Surprise Grand Vista
JV I, LLC and Counsel for Sunhaven Properly
Owners
iames.braselton@mwmf.com
garv.birnbau1n@mwmf.com
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Scott McCoy
Earl Curley Legarde, PC
3101 North Central Avenue, Suite 1000
Phoenix, Arizona 85012-2654
Counsel for Intervenor Elliot Homes, Inc.
smccov@ecllaw.com
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Thomas H. Campbell
Albert Acker
40 North Central Avenue, Suite 1900
Phoenix, Arizona 85007
Counsel for Applicant, APS
tcampbell@lrlaw.com
aacken@lr1aw.co1n
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Andrew Moore
Earl Curley Legarde, PC
3101 North Central Avenue, Suite 1000
Phoenix, Arizona 85012-2654
Counsel for Intervenor Woodside Homes of
Arizona, Inc.
amoore@ecllaw.com
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John Paladin

Dustin C. Jones
Tiffany & Bosch, PA
2525 East Camelback Rd., Third Floor
Phoenix, Arizona 85016
Counsel for Intervenor Anderson Land
Development, Inc
jmp@tblaw.com
dcj@tblaw.com
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Joseph A. Drazek
Michelle De Blasi
Roger K. Fenland
Quarles Brady
One Renaissance Square
Two North Central Avenue
Phoenix, Arizona 850044391
Counsel for Intervenor Vistancia, LLC
jdrazek@q.uarles.com
mdeblasi@quarles.com
rferland@quarles.com

Jeanine Guy, Town Manager
Town of Buckeye
1101 East Ash Avenue
Buckeye, Arizona 85326
Intervenor Town of Buckeye
jguy@buckeyeaz.gov
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Chad R. Kaffer
Fredrick E. Davidson
The Davidson Law Firm, PC
8701 East Vista Bonita Drive, Suite 220
Scottsdale, Arizona 85255
Counsel for Quintero Association
fed@davidsonlaw.net
crk@davidsonlaw.net
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Michael D. Bailey
City of Surprise Attorney's Office
12425 West Bell Road
Surprise, Arizona 85374
Counsel for Intervenor City of Surprise
michael.bailev@surpriseaz.com
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Jay Moyes
Steve Wene
Modes, Sellers, & Sims
1850 North Central Avenue, Suite l100
Phoenix, Arizona 85004
Counsel for Vistancia HOA's
swene@lawms.com
iimoves@lawms.com

Mark A. Nadeau
Shane D. Gosdis
DLA Piper US LLP
2415 East Camelback Rd., Suite 700
Phoenix, Arizona 85016-4246
Counsel for 10,000 West, LLC
rnark.nadeau@dlapiper.com
shane.gosdis@dlapiper.com
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Copies of the foregoing
mailed this 24"' day of
October, 2008 to:
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Scott S. Wakefield
Ridenour, Hienton, Kelhoffer & Lewis, PLLC
201 North Central Avenue, Suite 3300
Phoenix, Arizona 85004- l052
Counsel for DLGC II and Lake Pleasant
Group
sswakefie1d@rhhklaw.com

Mike Biesemeyer
3076 East Blue Ridge Place
Chandler, Arizona 85249

22 Art Othon
Office of the Attorney
8401 West Monroe Street
Peoria, Arizona 85345
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Garry D. Hays
Law Office of Garry D. Hayes, PC
1702 East Highland Avenue, Suite 400
Phoenix, Arizona 85016
Counsel for Arizona State Land Department
ghays@lawgdh.com
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Suite 285

Charles W. and Sharpe Civer (Realtors)
42265 North Old Mine Rd.
Cave Creek, Arizona 85331-2806
Intervenor on behalf of DLGC II and Lake
Pleasant Group
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Christopher S. Welker
Holm Wright Hl/de & Hayes,
10201 South 51 1 Street,
Phoenix, Arizona 85044
cwelker@ho1mwright.com
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